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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Rosella S. Tronbetta
to register the mark IN SYNC for "nen's, wonen's and
children's clothing, nanely, shirts, T-shirts, shorts,
pants, jeans, shoes, sneakers, blouses, skirts, vests,

sweaters, jackets, bras, briefs, pajanas, dresses,
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bodysuits, socks, scarves, ties, coats, nightgowns, gloves,
belts and hats."!?

Regi strati on has been opposed by Federated Depart nment
Stores, Inc. under Section 2(d) of the Act on the ground
that applicant's mark, when applied to applicant's goods, so
resenbl es opposer's previously used mark I N SYNC for young
men's clothing and retail store services in connection with
the sale of such clothing, as to be likely to cause
conf usi on.

Applicant, in her answer, denied the salient
al l egations of |ikelihood of confusion.

The record consists of the pleadings; the file of the
i nvol ved application; trial testinony (wth rel ated
exhi bits) taken by each party; portions of a discovery
deposition, 2 applicant's answers to two of opposer's

interrogatories and an excerpt froma printed publication,:3

1Application Serial No. 74/324,855, filed October 23, 1992,

all eging a bona fide intention to use the mark in conmerce.
2Qpposer, on March 4, 1996, filed a notion to allow the

i ntroduction into evidence of portions of the discovery
deposition of Robert A Edis, a non-party to this proceeding.
For the reasons set forth in opposer's notion, and i nasnmuch as
applicant has not objected thereto (in fact, applicant suggested
t hat opposer take M. Edis' deposition), the notion is granted.
Trademark Rules 2.120(j)(1) and 2.127(a).

S\We are unsure as to whether the audit report, identified as
"Exhibit C'" in the notice of reliance, is a "printed
publication" as contenplated by Trademark Rule 2.122(e). That
is to say, opposer has provided no information regardi ng whet her
the report is "available to the general public in libraries or
of general circulation anong nmenbers of the public or that
segment of the public which is relevant under an issue"” in this
proceedi ng. Neverthel ess, applicant did not object to this

evi dence and, accordingly, we have considered it. Trademark
Trial and Appeal Board Manual of Procedure, 8 708. Even if not
consi dered, we would reach the sanme result in this case.
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all made of record by way of opposer's notice of reliance.
Only opposer filed a brief on the case.4 An oral hearing
was not requested.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the likelihood of
confusion issue. Inre E. |I. du Pont de Nenoburs & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods.

In the present case, the marks are identical. Further,
as denonstrated by the record, opposer's and applicant's
mar ks are used on identical and/or substantially simlar
clothing itens. WMbreover, opposer's retail store services
i nvol ving young nen's clothing are substantially simlar to
applicant's clothing itens.

In view of the above, this case turns on the question

of priority. Opposer introduced the testinony, together

4Opposer raises, for the first tinme inits brief (pp. 12-13),

i ssues regarding applicant's first use. More specifically,
opposer alleges that the first sales were not nmade by applicant
and that the first use was nmerely ornanental. To the extent
that opposer is raising these issues as additional clains for
relief, suffice it to say that the notice of opposition was not
anended accordingly, and the issues were not tried, either
expressly or inplicitly, by the parties. Fed. R Cv. P. 15(a)
and (b). See: Trademark Trial and Appeal Board Manual of
Procedure § 321. In any event, inasnuch as the invol ved
application is based on an intention to use, opposer's use, in
order to prevail on priority, nust predate the filing date of
the application (that is, applicant's constructive use date).
Thus, the bona fides of applicant's |later use are irrelevant to
the priority question.
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with related exhibits, of Carey Watson, a senior vice
presi dent of marketing with Burdine's, a chain of stores
owned by opposer. M. Watson detail ed the adoption and
continuous use of the mark I N SYNC since April 1991, that
is, prior to the earliest date upon which applicant can
rely. M. Watson testified that opposer began using the
mark I N SYNC as the nane of the young nen's clothing
departnment in its Burdine's stores |ocated throughout
Florida. Later, opposer expanded use of its mark IN SYNC to
ot her departnent stores it owned in the m d-west, the south
and the southeast. The mark has appeared on point of sale
signs, and in advertisenents and direct mailings.?>

W find that the record clearly establishes opposer's
priority of use in connection with clothing and retail store
services involving clothing.

We concl ude that consuners famliar with opposer's
previously used mark IN SYNC for retail store services
i nvol ving young nen's clothing and itens of young nen's
clothing would be likely to believe, upon encountering
applicant's mark I N SYNC for nen's, wonen's and children's
clothing itens, that the goods and services originated with
or were sonehow associated with or sponsored by the sane
entity.

Deci sion: The opposition is sustained and regi stration

to applicant is refused.

5The signs, as shown, for exanple, in opposer's exhibit nos. 11
and 14, qualify as displays associated with the goods.
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